[W]hen the State takes a person into its custody and holds him there against his will, the Constitution imposes upon it a corresponding duty to assune some responsibility for his safety and general well-being ....
[The state may not] by the affirmative exercise of its power so restrain[] an individual's liberty that it renders him unable to care for himself, and at the same time fail[] to provide for his basic human needs -e.g., food, clothing, shelter, medical care, and reasonable safety .... 8 Taken at face value, this language actually calls into question the Court's result in DeShaney. One could easily argue that the state of 5 DeShaney, 489 U.S. at 195. 6 457 U.S. 307 (1982) . 7 Following the usage in DeShaney, we shall simply refer to suits against state agents and subdivisions as suits against "the state." See DeShaney, 489 U.S. at [194] [195] [196] [197] [198] [199] [200] [201] [202] [203] . We therefore ignore for present purposes important differences among these suits as to deterrence effect, economic incidence, legal liability, and governmental immunity -differences that one of us has analyzed in greater detail elsewhere. See Akhil R. Amar Wisconsin, "by the affirmative exercise of its power," did in fact "restrain" Joshua's "liberty" while "failing to provide for his basic human need[]" for "reasonable safety." After all, Wisconsin's family law affirmatively gave father Randy DeShaney a legal right to physical custody over Joshua. 9 As Justice Brennan observed in his dissent in DeShaney, "Wisconsin . ., effectively confined Joshua DeShaney within the walls of Randy DeShaney's violent home until such time as DSS took action to remove him." 1 0 If Joshua had fled the home of his abusive father -with the help, let us say, of his mother (who had been stripped of custody when Joshua was an infant) -the local or state police stood ready to capture and return Joshua to his father's custody. In fact, a Wisconsin juvenile court had temporary custody over Joshua in January 1983 and affirmatively returned him to his father's care.
The Supreme Court, in an aside, acknowledged that the case might have been different if DSS had placed Joshua in an abusive foster home." However, the distinction between biological parents and foster parents is dubious because in both situations, the state, through its family law, chooses who shall have legal custody over a ward. Biology is not destiny; a biological parent's custody over his offspring is not merely "natural" and prepolitical. Rather, like property, custody is a legal concept, shaped and enforced by the state. For example, a biological father of a child whose mother is legally married to another man at the time of the child's conception and birth is typically not recognized as the legal father with legal rights of custody.' 2 Never-theless, the Court concluded that the state of Wisconsin bore no responsibility for Joshua's confinement to the custody of his father: "While the State may have been aware of the dangers that Joshua faced in the free world, it played no part in their creation, nor did it do anything to render him any more vulnerable to them." 13 The Court's narrow application of Youngberg reflected its obvious concerns about "substantive due process" and "affirmative" rights. The Court took pains to point out that Joshua's claim triggered "the substantive rather than the procedural component of the Due Process Clause; petitioners do not claim that the state denied Joshua protection without according him appropriate procedural safeguards, but that it was categorically obligated to protect him in these circumstances. "14 The Court was clearly suspicious of any such "categorical" obligation to "protect." If, under the Due Process Clause, the government were responsible for every private wrong, an unending parade of horribles of government liability might be unleashed: victims of crime would sue the government for inadequate police services; victims of fire would sue the government for inadequate fire services; victims of poverty would sue the government for inadequate social services; and so on. Judge Posner, writing for the Seventh Circuit in DeShaney, expressed this anxiety when he wrote: "The state does not have a duty enforceable by the federal courts to maintain a police force or a fire department, or to protect children from their parents. " 15 Thus, despite the extent of state action in Joshua's case, the Supreme Court, closely following Judge Posner, refused to cognize Joshua's substantive due process claim.
B. The Thirteenth Amendment: A Preliminary Analysis
Joshua's attorneys did not assert a Thirteenth Amendment claim. But Justice Blackmun, in his passionate dissent in DeShaney, set the stage for such a claim when he compared the majority in DeShaney to "the antebellum judges who denied relief to fugitive slaves. '16 The analogy between antebellum slavery and child abuse -an analogy that Justice Blackmun's provocative language invites but does not develop -seems both striking and fruitful. Consider the following preliminary analysis.
individual guardian of custody would implicate due process concerns, as would any state attempt to deprive an individual of other legal rights.
Like an antebellum slave, an abused child is subject to near total domination and degradation by another person, and is treated more as a possession than as a person. Unless the state acts to protect an abused child, the child's status bears an eerie resemblance to that of a pre-Civil War American slave. For example, if a child runs away, the state typically returns her to parental custody, just as antebellum judges returned fugitive slaves to their masters. And just as antebellum states enforced the legal rights of masters to physical control over their slaves, today's states continue to enforce the legal rights of parents to physical control over their children.
To be sure, it is unhelpful to conceptualize all children as slaves, for this conceptualization would imply that there is no difference between a free child and a slave child. But it would be equally unhelpful to categorically exempt all children from Thirteenth Amendment scrutiny, for that exemption, too, obscures the key difference between a free child and a slave child. Although virtually all children are in some form of parental "custody," custody alone should not be confused with slavery, at least when children are involved. Under ordinary circumstances, parental custody does not violate the Thirteenth Amendment because, it is presumed, the parent exercises control over the child in the interests of that child. But when a parent perverts this coercive authority by systematically abusing and degrading his ward -treating his child not as a person but as a chattel, acting as if he had title over the child rather than a trusteeship on behalf of the child -the parent violates the Thirteenth Amendment and should be subject to suit.
Whereas the Fourteenth Amendment applies only to state conduct, the Thirteenth applies to private conduct as well. The absence of a "state action" trigger in the Thirteenth Amendment does more than just allow the slave to bring suit against the private master; the Amendment's broad mandatory language that slavery "shall [not] exist" commands the state to affirmatively protect the child once it knows of concrete, identifiable, de facto slavery within its borders. To carry out this obligation, the state must enact and actively enforce child abuse laws within its jurisdiction. Thus, the Amendment prohibits both private action and state inaction whenever the state is aware of private slavery. 17 17 Even if this state inaction theory were rejected, however, Joshua still should have prevailed on the facts of DeShaney. Because the state of Wisconsin stood behind Randy's custody over Joshua, the Thirteenth Amendment required the state to eliminate any de facto slavery that took place under the color of state custody law. In other words, there is state action in cases of parental child abuse if we look carefully -the state acts by erecting and enforcing a child's servitude to his parents. Both the broad (state inaction) and the narrow (state custody) theories of the Thirteenth Amendment explain why a damage suit, in Joshua's case, properly lay against Wisconsin rather than against, for instance, Alaska or the United States.
A Wyoming court originally awarded custody to Joshua's father pursuant to a divorce decree. Subsequently, his father moved to Wisconsin, which continued to enforce the custody rights. Preliminarily, then, the Thirteenth Amendment lens appears to be a powerful tool that enables us to see DeShaney in a new light. More careful study of the Amendment confirms and deepens the foregoing analysis.
II. A CLOSER LOOK AT THE THIRTEENTH AMENDMENT:
CHILD ABUSE AS SLAVERY In i865, We the People of the United States, via the Thirteenth Amendment, declared that slavery must stop. Most immediately, the Amendment targeted the system of chattel slavery entrenched in the so-called confederate and border states -a complex web of laws, customs, practices, and attitudes euphemistically referred to as "the peculiar institution." But the Amendment's sweeping words and underlying vision are more universal, outlawing slavery of all forms and in all places.
But what, precisely, is "slavery"? For our purposes a good working definition of "slavery"' 8 is: "A power relation of domination, degradation, and subservience, in which human beings are treated as chattel, not persons." Implicit in this definition is a rejection of the idea that "slavery" depends necessarily on adulthood, biological otherness, race, forced labor, or state action. In other words, a person can be a Thirteenth Amendment "slave" whether or not she is a minor; whether or not the "master" is a blood relation of the "slave"; whether or not she has African roots; whether or not the enslavement takes the form of forced "labor"; and whether or not the enslavement is officially sanctioned by state law. Insofar as a child like Joshua is treated as chattel and subjected (legally or illegally) to domination and degradation by a parent, such a child -of any race -is guaranteed There is no indication from the record that Wyoming or the United States government had any knowledge of his father's propensity for violence against Joshua.
Is It would be difficult to offer a comprehensive definition of "slavery" suitable for all purposes (philosophical, historical, linguistic, and so on) -perhaps as difficult as fashioning an all-purpose definition of the equally vital but elusive concept of "freedom." Our task here, however, is more limited, for we seek a definition of "slavery" within the meaning of § i of the Thirteenth Amendment, a working definition suitable for judges and exemplified (though not necessarily exhausted) by the peculiar historical practices the Amendment was plainly meant to abolish.
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protection by both the literal terms and the underlying vision of the Thirteenth Amendment. Legislative history, judicial precedent, and slave narratives all support this broad reading of the Amendment's letter and spirit.
A. Legislative History
The history of the Amendment makes clear that slavery was understood as intimately connected with issues of family servitude. Critics of slavery in the mid-nineteenth century repeatedly linked the "peculiar institution" with polygamy. For example, the Republican Platform of 1856 declared that "it is both the right and the imperative duty of Congress to prohibit in the Territories those twin relics of barbarism -Polygamy, and Slavery." 19 In a famous speech before the Senate on the admission of Kansas to the Union, Republican Senator Charles Sumner of Massachusetts refined the analogy:
By license of Polygamy, one man may have many wives, all bound to him by marriage-tie, and in other respects protected by law. By license of Slavery, a whole race is delivered over to prostitution and concubinage, without the protection of any law. Surely, Sir, is not Slavery barbarous? 20 The analogy between slavery and polygamy was neither casual nor merely an expedient political slogan designed to forge an alliance between anti-slavery and anti-Mormon voters. Rather, the analogy was a deep, almost literal, equation. Slavery in the antebellum South was itself a polygamy of sorts. As popular abolitionist tracts emphasized in graphic -almost lurid -terms, slavery gave white masters free sexual access to a virtual harem of black women slaves 2 1 -"concubines," in Sumner's pointed language. Indeed, in an earlier speech on Kansas, Sumner had suggested, in quite provocative double entendres, that "slavery" was the "mistress" of the southern white man, and in particular, the "mistress" of Senator Andrew Butler of South Carolina. The implication that Senator Butler was sleeping with slaves was lost on no one, and within days led Butler's young cousin, Congressman Preston Brooks, to cane the defenseless Sumner This system of "polygamous concubinage," which linked white masters with black slaves, generated a large number of mulatto offspring who were treated as slaves by their biological fathers. In the striking words of southern diarist Mary Boykin Chesnut, "[1]ike the patriarchs of old, our men live all in one house with their wives and their concubines; and the mulattoes one sees in every family partly resemble the white children."
23 Thus, the relationship between master and slave in many cases was quite literally a relationship between biological father and child. During the debates over the passage of the Thirteenth Amendment, various Democratic defenders of slavery analogized the relationship between master and slave to that of parent and child. As one opponent of the Amendment recognized:
The domestic institution of slavery is one of these [social and domestic] relations, and was recognized in the States of this Confederation as a species of proprietary interest. The Constitution describes slaves, and I suppose children and apprentices might come under the same class as persons bound to service.
24
In the words of another supporter of slavery:
The parent has the right to the service of his child; he has a property in the service of that child. A husband has a right of property in the service of his wife; he has the right to the management of his household affairs. The master has a right of property in the service of his apprentice. All these rights rest upon the same basis as a man's right of property in the service of slaves. 25 Similarly, Republican Congressman Samuel Shellabarger of Ohio noted in passing the analogy between "parents" and "masters. '26 In 1865, Democratic Congressman James Brown of Wisconsin proposed an alternative Thirteenth Amendment, which, among other things, would have created a sweeping exception to the ban on involuntary servitude for all "relations of parent and child, master and apprentice, guardian and ward. '27 Neither his general alternative amendment nor his specific textual exception was accepted by the Reconstruction Congress.
Thus, both supporters and opponents of slavery understood that the "peculiar institution" was tightly bound up with private and intimate relations between persons linked by sex and blood. Although into bloody unconsciousness while Sumner was seated at his desk on the floor of the Senate. such relations were centuries old, the Thirteenth Amendment broke sharply with custom insofar as custom condoned the condition of slavery. As one legislator noted, antiquity cannot justify a practice because antiquity, at one point, also practiced polygamy and cannibalism. 28 To end slavery was thus to radically restructure this "private" sphere, and to reorder not simply the political and economic system but the social fabric as well. Accordingly, unlike virtually every earlier provision of the Constitution, the Thirteenth Amendment contained no state action requirement.
B. Judicial Interpretation
i. Supreme Court Precedent. -When it first considered the Thirteenth Amendment in the Slaughter-House Cases, 29 the Court noted that the Amendment protects a class broader than African slaves: "[W]hile negro slavery alone was in the mind of the Congress which proposed the thirteenth article, it forbids any other kind of slavery, now or hereafter." 3 0 The Court concluded that judges must look to the "pervading spirit" of the Civil War amendments when interpreting the terms "slavery" and "involuntary servitude."
The "pervading spirit" of the Thirteenth Amendment, as the Court explained a decade later, prohibits not only state action, but private action as well -private action either in conformity with or in violation of law. Thus, in the Civil Rights Cases, 32 the Court declared that "the Amendment is not a mere prohibition of state laws establishing or upholding slavery, but an absolute declaration that slavery or involuntary servitude shall not exist in any part of the United States." 33 By claiming that § I of the Thirteenth Amendment embraces slaves of all races, we do not necessarily endorse the Bailey Court's claim that race is utterly irrelevant in determining whether "slavery" exists in a given context. Race may be especially relevant in determining which The Kozminski Court also understood that the Amendment protects minors as well as adults. Thus, the Court discussed at length an 1874 "Padrone Statute" designed to implement the Thirteenth Amendment by preventing the enslavement of "young boys" 3 6 -enslavement that often took place with the consent of the boys' parents. In one of the earliest and most important cases arising under the Thirteenth Amendment, Chief Justice Salmon P. Chase on circuit invalidated a coercive apprenticeship involving a ten-year-old girl, an apprenticeship initially agreed to (though under suspicious circumstances) by the girl's mother. 38 Finally, in a series of turn-of-the-century Thirteenth Amendment decisions, the Court, even though presented with cases of forced labor, declined in its dicta to so limit the reach of the Amendment. 39 In one key case, the Court put forth an expansive dictionary definition of slavery: "[1]n Webster slavery is defined as 'the state of entire subjection of one person to the will of another .... "',40 This definition rightly transcends mere economics; although forced labor for economic gain was one characteristic of slavery as practiced in the antebellum South, forced labor itself does not exhaust the meaning of slavery. (1982) ("There is nothing in the nature of slavery which requires that the slave be a worker.").
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the master may treat the slave as a possession rather than as a person.
42 Some slaves were so physically abused that they were unable to work. Clearly the Thirteenth Amendment did not exclude these people from its protection simply because they served a sadistic master -a Simon Legree -rather than a merely greedy master. '46 These judicial statements define slavery without reference to forced labor or economic gain. A leading antebellum anti-slavery tract similarly characterized slavery as an institution of power, not profit: "We have seen that 'the legal relation' of slave ownership, being the relation of an owner to his property, invests him with unlimited power." 47 In determining the status of a slave, antebellum courts took no notice of a child's biological connection to the master. The law considered children of white masters and enslaved women to be the property of their biological fathers. A leading abolitionist treatise summarizing southern slaves codes explained:
In all these laws it is laid down that the child follows the condition of the mother, whoever the father may be! The same usage, whether with or without written law, prevails in all our slave States; and under its sanction, the slave "owner" very frequently holds and sells his own children as "property" .48
C. Slavery Through Slave Eyes
A definition of slavery under the Thirteenth Amendment should also reflect how southern slaves interpreted their condition. Slave 42 See GENOVESE, supra note 2i, at 4 ("Theoretically, modern slavery rested . . . on the idea of a slave as instrumentum vocale -a chattel, a possession, a thing, a mere extension of his master's will."); STAMPP, supra note 3o, at 193 ("Legally, the slave was less a person than a thing.").
43 See STAMPP, supra note 3o, at 182 (describing the "sadist ... Madame Lalaurie, of New
Orleans, who tortured her slaves for her own amusement"). diaries and oral histories provide insight into the evil that the Amendment sought to eradicate. These narratives indicate that forced labor was only one part of the slave's condition. The most common and tragic story was the near-total proprietary power that a master wielded over a slave. 4 9 For example, former slave Allen V. Manning thought that he had "belonged" to his master and "that I was his own chattelproperty and he could do with me like he wanted to . . .,,so0 Manning's description of slavery closely corresponds to the descriptions given by the antebellum judges. As property, a southern slave was subject to the near-absolute control of another -control that at times included the master's de facto power over life and death. 5 1 For example, Katie Rowe recalled her former master's chilling threats:
'Them Yankees ain't gwine git this far, but iffen they do, you all ain't gwine git free by 'em, 'cause I gwine free you before that. When they git here they gwine find you already free, 'cause I gwine line you up on the bank of Bois d'Arc Creek and free you with my shotgun!'
Even if a particular master cared for his slaves and refrained from physically abusing them, the involuntary nature of slavery still required the implicit (and often explicit) threat of violence. Many a slave received no solace or protection from the fact that his master was, in fact, his biological father. As Frederick Douglass reminded his many readers, the possibility that his master was his biological father did not prevent his enslavement:
The The Thirteenth Amendment, which was undeniably adopted with persons like Allen V. Manning, Katie Rowe, and Frederick Douglass in mind, thus legitimately applies to any situation in which one person is subject to another's near-absolute physical domination and degradation -even if that other is his own biological father.
4

D. The Abused Child as a Slave
The current status of abused children like Joshua DeShaney is thus strikingly akin to the status of antebellum slaves like Frederick Douglass. Although the precise form of their enslavement no doubt differed in many ways, both Joshua DeShaney and Frederick Douglass were essentially "slaves" -human beings treated as chattel and subject to domination and degradation by their masters. Even the narrative voice of today's abused children resembles the tone of nineteenthcentury slave narratives. As one abused child, Loretta, remembered in words reminiscent of slave Katie Rowe's, "I was six or seven when Today, a fugitive or runaway child will still "be delivered up" to the custody of the parent, unless the state, in order to protect an abused child, refuses to enforce its grant of parental custody. 54 The men and women who served as slaves understood that they were -quite literally -treated as perpetual children, referred to by their first names only, or by the generic "boy" and "girl." Indeed, Dean Miller has argued that the vision of "slave as child" has deep legal, linguistic, and cultural roots in a vast number of slave regimes, including Greece, Rome, Indonesia, China, Africa, and Iceland. A definition of slavery as total control of one human being by another 5 7 might, without further qualification or elaboration, seem to "emancipate" all children from parental custody at birth. Yet, to some extent, the Thirteenth Amendment was intended to protect black families from being undermined and ripped asunder by slavery. One of the justifications for abolition was the strengthening of family ties -after emancipation, masters would no longer be able to thwart a slave parent's control over (or even access to) her child by physically separating them or, even more horrific, by breaking up the family on the auction block. 58 Republican Senator Henry Wilson of Massachusetts proclaimed:
[W]hen this amendment to the Constitution shall be consummated . . . the sharp cry of the agonizing hearts of severed families will cease to vex the weary ear of the nation .... Then the sacred rights of human nature, the hallowed family relations of husband and wife, parent and child, will be protected by the guardian spirit of that law which make sacred alike the proud homes and lowly cabins of freedom.
9
Republican Congressman John A. Kasson of Iowa was even more explicit in affirming that abolition would protect "the right of father to his child -the parental relation." 60 There is no indication, however, that the Thirteenth Amendment was intended to maintain de facto conditions of slavery within a nominal "family" or "parental" structure. 
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apply to the "exceptional" case of "the right of parents and guardians to the custody of their minor children or wards. '62 This right, the Court implied, was well established at the time of the Thirteenth Amendment, and was not meant to be eliminated by the Amendment. Yet surely it goes too far to exempt all "parental" relations from Thirteenth Amendment scrutiny, for such a categorical exemption would have allowed many white men in 1865 to continue to enslave their mulatto offspring simply by calling themselves "fathers" rather than "masters." Surely the Amendment applied to a true slave child -a young Frederick Douglass -even if the slave's master was also his father.
But how can we recognize the true slave child, as distinct from the free child? As Robertson reminds us, unlike a free adult, a free child is customarily subject to the custody, control, and guardianship of another. This distinction, however, does not support a categorical exemption for child custody cases; such an exemption would imply, contrary to both case law 63 and common sense, that no distinction exists between a free child and a slave child, and that the Amendment is thus inapplicable to children. Instead, the Robertson insight must be refined into a doctrinal test that looks beyond custody per se -a test tailored to mark the subtle but all-important line between freedom and slavery in the specific case of children.
Although the Robertson dictum rested on immemorial custom, custom alone cannot be the sole test of the Thirteenth Amendment's meaning, because the Amendment was designed to challenge longstanding institutions and practices that violated its core values of personhood and dignity. Any exception to the Amendment's reach must be limited to those historic practices that are consistent with the Amendment's central thrust. With this caveat in mind, we must remember that the custodial right of parents invoked by the Robertson Court was itself a limited right. At the time of the Thirteenth Amendment, "the right of parents ... to the custody of their minor children" was limited by child abuse laws; a parent could be held criminally liable for unduly harsh physical punishment. Indeed, protection against such abuse was precisely one of the markers that distinguished the free child from the slave. In 1829, North Carolina Supreme Court Judge Ruffin responded as follows to the claim that in extreme cases of abuse, a master could be charged with battery upon a slave, just as a parent could be charged with unduly cruel abuse of a child: "There is no likeness between the cases. . . The difference is that which exists between freedom and slavery . "..
., 65 Throughout the antebellum era, a key legal distinction between "slaves" and free "apprentices" (whose masters exercised powers in loco parentis) was that free apprentices could not be beaten at will. 66 Consider also the language of the Illinois Supreme Court in 1870:
[T]he power of the parent must be exercised with moderation. He may use correction and restraint, but in a reasonable manner. He has the right to enforce only such discipline, as may be necessary to the discharge of his sacred trust; only moderate correction and temporary confinement. . . [In Rome, the law] gave fathers the power of life and death, and of sale, over their children. In this age and country, such provisions would be atrocious. vigorously enforced in the pre-Civil War period, it is evident from these cases that a parent's legal right to custody was not unconditional. 65 State v. Mann, 13 N.C. (2 Dev.) at 265 (emphasis added); see also STAMPP, supra note 3o, at 186 (noting that by the mid-nineteenth century, the lash was considered too "cruel" for the punishment of "free men," but was still commonly used on slaves). When, therefore, the court is asked to lend its aid to put the infant into the custody of the father . . . it will look into all the circumstances, and ascertain whether it will be for the real, permanent interests of the infant . . . . It is an entire mistake to suppose the court is at all events bound to deliver over the infant to his father, or that the latter has an absolute vested right in the custody.
70
A parent's control over a free child is more akin to trusteeship than title: parental custody is justified only if such custody is plausibly in the interests of the child. Thus, we can recast the insight of the Robertson dictum as follows: the Thirteenth Amendment does not invalidate parents' discipline and control over children in ordinary circumstances because family control is in the children's interest. 71 Because minors often lack the ability to make fully informed and autonomous decisions on their own behalf, we cannot simply look to their subjective will to determine whether a servitude is "involuntary" and thus violative of the Amendment. By necessity we must fashion a less subjective test, focusing instead on whether custody over a child looks more like the "family" system the Amendment was designed to protect, or the "slavery" system it was designed to prohibit. 72 As we have seen, biology alone cannot distinguish "family" from "slavery" -nor can race, birthdate, or legitimacy. If a slave child named Joshua Frederick Douglass had been born in i86o as the mulatto offspring of white father Randy and a black slave mother, it would be easy for us to see cruel and purposeless beatings of Joshua as emblematic of the evils of slavery. But why should it matter that the real Joshua was born not in i86o, but in 1979? Or that he was presumably not mulatto, but white? 73 Or that he was not "illegitimate" at birth? Or that his master called him "son" or that he did not have the middle and last names "Frederick Douglass"? A slave by any other name is still a slave. 74 To put this point as a textual argument, the Amendment prohibits both "involuntary servitude" and "slavery" -whether "voluntary" or not. In the case of an adult held against her will, even if her master's daily treatment of her is not overtly abusive, her servitude is nonetheless involuntary and therefore prohibited.75 In the case of minors, however, we should focus less on "involuntary servitude" and more on "slavery," which in this context is usefully understood as domination and degradation not plausibly for the benefit of the child. When the child's interests are utterly disregarded, the child is in effect being treated as a possession, as a chattel -as a slave -rather than as a "free" person with interests (even if not a fully formed will) of her own, interests worthy of respect. In extraordinary circumstances of severe physical abuse, parental custody rights cannot be justified as serving the child's interests. This was evident in Joshua's case. 
2.
Where to Draw the Line? -The state must have a mechanism to distinguish between those custody relationships that appear to serve the child's interest and those that plainly do not -that is, between legitimate ("family") and illegitimate ("slavery") forms of parental control. Thus, the Thirteenth Amendment requires the state to have and to enforce child abuse laws; these laws are constitutionally compelled. Certainly, there is a continuum between permissible and mandatory state intervention. For example, the state is not compelled to terminate parental custody in every instance of physical punishment. However, at some point, the state has a constitutional obligation to protect the child. Clearly, this point is reached in cases like Joshua's involving a pattern of extreme abuse.
Most states have already approximated this point of mandatory intervention in laws that define what kinds of parental misconduct and child abuse justify criminal punishment. 77 In DeShaney, for 75 What is more, if a servitude is truly involuntary, any daily kindness within the servitude exists only in the shadow of the violence and/or legal coercion that would occur if the servant attempted to escape or end the servitude. See supra p. 1371. 76 Legitimate parental discipline and control may include requiring a child to work at home (for example, chores) or in the market (for example, a newspaper route). As we have already noted, the Thirteenth Amendment doctrine of voluntarism, which is applicable to competent adults, does not automatically apply to minors. See supra p. 1376. But the personhood principle underlying the Thirteenth Amendment does apply. At some point, severe physical punishments for shirking, or outrageous demands for child labor (especially where the labor directly benefits the parent) cease to be plausibly in the child's interest, and clearly constitute child abuse prohibited by the Thirteenth Amendment. For early applications of the Amendment in the context of forced child labor (parental complicity notwithstanding), see supra notes 36-38 and accompanying text.
77 We focus here on the substantive standard of conduct, and not on the standard of proof (for example, the "preponderance of the evidence" standard versus the "beyond a reasonable doubt" standard). With respect to the standard of proof, criminal rules seem inappropriate for civil child abuse cases under the Thirteenth Amendment. In those cases, we propose that the same standards of proof applicable to other civil Thirteenth Amendment cases -peonage cases, and the like -should apply.
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example, the Supreme Court was well aware that Wisconsin had in fact convicted Randy DeShaney for criminal child abuse. 7 3 In short, although the Thirteenth Amendment requires legal line-drawing to distinguish legitimate "family" from illegitimate "slavery, ' 79 similar lines have already been drawn, and are enforced daily in our criminal codes that define child abuse. Thus, a court looking to fashion justiciable Thirteenth Amendment standards has a helpful array of existing laws from which to choose. 8 0
B. The Formalist Disanalogy
Are there any relevant differences between the real Joshua DeShaney and the fictional slave child Joshua Frederick Douglass? Once we get beyond the superficially striking but legally irrelevant differences of race, birthdate, and legitimacy, only two major differences remain. 8 ' First, Joshua Frederick Douglass could be sold by his abusive biological father to another, but Joshua DeShaney could not. Yet as we have already seen, power, domination, and dehumanization are the essence of slavery. Vulnerability to sale is simply one contingent capitalist attribute of the master's near-absolute power over the slave. In a non-capitalist regime, lords might not be permitted to sell their serfs, but that would hardly mean that the system was not a form of slavery. Even if he could not be sold, Joshua was treated not as a person, but as a chattel, as a thing, as -quite literallya punching bag. Under these circumstances, had Randy been allowed to sell custody over Joshua to someone willing to protect Joshua's 78 See DeShaney, 489 U.S. 189, 193 (1989) . 79 In the employment/peonage context, similar line-drawing is necessary to mark the subtle but all-important border between freedom and slavery -between the free labor system the Amendment seeks to protect and the forced labor system it seeks to prohibit.
Even if the particular line we propose in the child abuse context were for some reason unacceptable, our larger argument would remain; some line must be drawn between slavery and freedom, and any line that categorically exempts minors, biological offspring, legal wards, or noneconomic forms of slavery from Thirteenth Amendment scrutiny would betray the letter and spirit of that Amendment.
80 In cases where parental enslavement of children takes the form of economic exploitation rather than brute physical abuse, see supra note 76, truancy and child labor statutes may be more relevant than child abuse statutes per se for fashioning justiciable standards. Of course, courts in Thirteenth Amendment cases need not accept future changes -motivated by a state's desire to avoid liability -to these standards; past laws may be a better baseline in helping judges to strike the proper Thirteenth Amendment balance.
31 In addition to the distinctions noted in the text, it might be argued that Joshua DeShaney's enslavement was only temporary; upon reaching adulthood, at least, Joshua would be freed. But that would hardly mean that Joshua was never enslaved in the first place. The fictional Joshua Frederick Douglass would have been emancipated in x865, and the real Frederick Douglass escaped in his early twenties, but they too were slave children until emancipated. In any case, the Thirteenth Amendment prohibits even temporary slavery and involuntary servitude, as the Turner and "Padrone Statute" cases -involving children who would have been freed upon reaching maturity -make clear. See supra p. 1369.
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interests -say, his mother -such a sale would have looked more like emancipation than like slavery. 8 2 Second, the fictional Joshua Frederick Douglass suffered lawful beatings at the hands of his biological father, whereas the beatings endured by the nominally free Joshua DeShaney were committed unlawfully. A formalist defender of the DeShaney holding might argue that this difference is dispositive; Wisconsin should not be held legally liable for Joshua's injuries because the state did, after all, place formal limits on Randy's custodial rights over Joshua. As with race, birthdate, legitimacy, and marketability, however, this formalist distinction is less weighty than might first appear.
The formalist defense of DeShaney begins on solid ground by emphasizing the fundamental difference between a regime where severe physical abuse of a child is lawful and a regime where such conduct is prohibited. Indeed, as argued above, this difference -not biology -is a critical dividing line between "family" law and "slavery" ' law. But the formalist errs in focusing only on "law on the books" rather than "law in action." The Thirteenth Amendment is concerned not only with the purity of state statute books, but also with the reality of freedom in America. To reiterate the central dictum of the Civil Rights Cases: "The amendment is not a mere prohibition of state laws establishing or upholding slavery, but an absolute declaration that slavery or involuntary servitude shall not exist in any part of the United States." 8 3 Or as the Court put the point in a later case, the Amendment "denounces a status or condition, irrespective of the manner or authority by which it is created. "S4 Even the Fourteenth Amendment, built around an explicit state action requirement, focuses on "law in action." As the Court held early on, laws that were unassailable as written on the statute books would, if improperly applied in practice, violate the Fourteenth Amendment. 85 The concern with de facto abuse of power is even more prominent in the Thirteenth Amendment, which lacks a state action trigger.
Thus, Kozminski and a long line of earlier cases make clear that the Thirteenth Amendment applies even when a private party, in violation of law, uses brute physical force to enslave another and hold 82 See STAMPP, supra note 30, at 97, 194 (describing the de facto and de jure emancipation accomplished by the parental ransoming of slave children). Vulnerability to sale is simply a surface symptom -a marker -of the essential evil of slavery: the treatment of a human being as a thing, not as a person. Just as true slavery can exist without this marker, so can the marker exist without true slavery, as the concept of ransom illustrates. her in bondage. 8 6 To vindicate the central command of the Amendment, the enslaved person must have legal redress against the master. Historically, this redress has typically taken the form of common law remedies, including the great prospective anti-slavery writs of habeas corpus and personal replevin (the same writs used in many nineteenthcentury child custody cases) 8 7 and the retrospective remedy of damage suits for wrongful imprisonment, trespass, and the like. 88 If a state were ever to repeal these common law remedies, the Thirteenth Amendment would itself provide the basis for both prospective and retrospective redress, under the well established constitutional principles laid down in Ex parte Young 8 9 and Bivens v. Six Unknown Named Federal Agents of Federal Bureau of Narcotics. 90 Thus far, it might seem as -if the Amendment creates a legal duty only on the part of the private master, and not the state. Such an analysis overlooks the fact that the very idea of a private legal duty logically entails a governmental system to enforce that legal duty. A state must, for example, provide courts open to hear the required suits against masters. Hence, the broad command that slavery shall not exist does more than impose an absolute duty on private would-be enslavers; it also imposes a duty on the state to provide an adequate apparatus to enforce the emancipation of all persons within its jurisdiction. 91 A state has considerable flexibility in discharging this obligation -for example, criminal punishment of enslavers is not constitutionally compelled -but the state may not simply turn a blind eye to slavery within its jurisdiction. The formalist is correct to note that Wisconsin state custody law formally prohibits child abuse, but it is far from clear why this fact should absolve the state of all responsibility. Unlike its relationship to Kidnappers acting wholly outside the law, the state in DeShaney gave Randy special legal powers -a servitude of sorts -over Joshua. Because Wisconsin put Randy in a special position of vast power and discretion over Joshua, it should be held responsible for Randy's abuse of that power. Such, indeed, is the general rule in American constitutional law. If a state creates a police officer and vests him with vast power and discretion over ordinary citizens, the state is responsible whenever the officer exercises that power under color of laweven if the officer's conduct transgresses formal state rules, and even if the officer is later criminally prosecuted for his abuse of power. See Monroe v. Pape, 365 U.S. 167, 184-87 (I96i); Snowden v. Hughes, 321 U.S. i, ii (1944) ; supra note 85. If Wisconsin can properly be held liable for a police officer -call him Officer Randy -who abuses his state-created police power to violate constitutional rights of citizens, why should Wisconsin not also be held liable when father Randy abuses his state-created custody power to violate Joshua's constitutional right not to be a slave?
One possible response is that the DeShaney Court implicitly rejected the notion that state custody law could be viewed as state action. This answer overreads DeShaney, however, for the Court there held only that the facts did not present sufficient state action to trigger substantive due process analysis, see DeShaney, 489 U.S. at 195, 202. The Court's reluctance to find state action might have been a result of its desire to limit the scope of substantive due process; both the Court and commentators in recent years have expressed grave concerns about the legitimacy of this doctrine because of its tarnished textual and historical pedigree, its apparently unbounded scope, its ability to transform the Court into a superlegislature, and the like. In light of these legitimate concerns, the DeShaney Court might well have used a stiffer state action trigger than would be appropriate in other contexts in which the unique concerns raised by the substantive due process doctrine do not apply. By contrast with substantive due process doctrine, the Thirteenth Amendment is textually and historically grounded, conceptually bounded, and consistent with democratic ideals. Thus, a less stringent state action trigger may be appropriate here -especially in light of the Amendment's unique rejection of state action principles underlying other parts of the Constitution. Cf. JOHN H. ELY, DEMOCRACY AND DISTRUST [19] [20] (1980) (arguing that the Court's anxiety over the substantive due process doctrine might have led to the stiffening of the "life, liberty, or property" trigger).
C. The Slave Analogy Reconsidered
The characterization of Joshua DeShaney as a "slave child" and the analogy to the hypothetical Joshua Frederick Douglass may strike some critics as more clever than clarifying, more contrived than compelling. Such criticism, however, misses the deep resonance between the facts of DeShaney and the vision of the Thirteenth Amendment. The Amendment is not linked to DeShaney in some fanciful or farfetched way; rather, the Amendment powerfully combines and organizes the best moral and analytic objections to the Rehnquist Court's result in DeShaney.
For those who consider the violence and cruelty of child abuse a moral abomination, 99 the moral fervor underlying the Thirteenth Amendment is one of the Constitution's best sources of inspiration and illumination. For those who seek to vindicate substantive rights to real world protection, 1 0 0 few provisions of the Constitution are as substantive or realist -concerned with de facto power -as the Thirteenth Amendment. For those who want to break down rigid distinctions between "affirmative" and "negative" rights, between state "action" and "inaction," 10 1 few provisions hold more promise than an Amendment that has as its hallmark the absence of a state action trigger. For those who believe that the politically and economically powerless -the "little ones," the "discrete and insular," the "worstoff class" -deserve special constitutional solicitude, 0 2 the "slave [s] and "serv[ants]" at the heart of the Thirteenth Amendment should be emblematic. For those who, following early twentieth-century Progressives, seek to destroy the myth that common law baselines are natural and pre-political, and who seek to interrogate the status quo,' 0 3 the Thirteenth Amendment should loom large: how can we forget the radical redefinition -indeed, the redistribution -of property that Emancipation effected? For those who, following more recent Feminists, seek to remind us that biology is neither destiny nor automatic protection 0 4 -that traditional family roles are not Godgiven, and may mask oppression -the stories of Frederick Douglass and his enslaved sisters are powerfully confirmatory.
Thus far, we have focused on how the Amendment illuminates the facts of DeShaney, but this point can be inverted to show how the facts of DeShaney illuminate the Amendment. In other words, child abuse is not some peripheral application of the Amendment, but lies close to its core. The central concern of the Amendment is not labor, not adulthood, not blackness, not state action, not biology, but slavery -a system of dominance and subservience, often on a personal scale, and the reduction of human beings to the status of things. In today's world, this central concern is far better embodied in the plight of abused children, than say, in Hollywood actors trying to avoid specific performance of personal service contracts.1 0 5
In light of all this, the real question is not whether the links between DeShaney and the Thirteenth Amendment are contrived, but how so many of us could overlook the obvious linkages.' 0 6
IV. CHOOSING THE RIGHT CLAUSE
In their suit against Wisconsin, the attorneys for Joshua relied wholly upon the Due Process Clause of the Fourteenth Amendment. Notwithstanding the strength of the due process claim itself, 1 0 7 such reliance may have been misplaced. Like gin, the due process clause has been used to combat any and every malady.' 0 8 As we have seen, many of the Rehnquist Court Justices have perfectly sensible and principled reasons to be skeptical of claims wrapped in the language of substantive due process.' 0 9 For two reasons, we believe that the Thirteenth Amendment approach ultimately holds more promise. 106 Race and sex blinders might be partly responsible for this oversight. Because of the Thirteenth Amendment's special association with the liberation of blacks, mainstream constitutionalists may have overlooked it as a source of universal generative principles. The dominant subconscious sees the Amendment as black, and Wisconsin as white, and so it misses the connection between Frederick Douglass and Joshua DeShaney. Subconscious sexism may also have infected the mainstream analysis. On the rare occasions when the mainstream does focus on slavery, it tends to think about slave men more than slave women. Consequently, it downplays the system of polygamous concubinage within slavery and represses the intimate ties of sex and blood linking masters and slaves. Specialization of academic labor might also be a factor. Because constitutional law and family law fall on different sides of the "public" law/ "private" law divide, they are studied by different sets of scholars. 
